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Corrupt
won’t get
away with
it: Baird
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MARK COULTAN
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NSW Premier Mike Baird says
people found corrupt by ICAC
should not get away with it
because of the High Court decision that restricted its powers.
Mr Baird said he was open
to retrospective legislation that
would overcome the judgment.
“I am open to what is required
to ensure that those who have
been found corrupt don’t get
away with it,” he said.
The Independent Commission Against Corruption this
week said it would drop its
defence of corruption findings
against businessmen involved
with Cascade Coal, which paid
Eddie Obeid $30 million for a coal
lease over his family’s farm,
and then disguised the Obeids’ involvement in the deal.
Asked if he was concerned
about people having their corruption findings overturned, Mr
Baird said: “Of course it concerns
me, and of course it’s not fair …
Anyone who thinks they can get
away with corrupt activity in this
state, well, they are wrong. ”
ICAC has made a submission
to the government to amend its
legislation to overcome the judgment, saying the ruling meant it
would be unable to investigate or
report on several current operations, and would severely restrict
its ability to report on completed
investigations into Australian
Water Holdings and illegal donations to Liberal candidates.
It also claimed the judgment
had the potential to involve the
state in costly litigation as people
tried to overturn corrupt findings,

would endanger prosecutions,
and was against the intent of parliament when it passed the ICAC
Act.
Last week, the High Court
ruled ICAC had no jurisdiction to
investigate NSW Deputy Crown
Prosecutor Margaret Cunneen,
accused of counselling her son’s
girlfriend to fake chest pains to
avoid a police breath test.
The architect of ICAC, Gary
Sturgess says he would be “disturbed” by any such retrospective
revision of the legislation.
“(Former NSW premier Nick)
Greiner and I have argued the
Cuneen decision is not just a word
game by lawyers,” he writes in
The Weekend Australian today.
“The High Court has interpreted section 8 to mean what we
intended it to mean when we
drafted that section a quarter of a
century ago. ICAC’s decision to
abandon the corruption findings
against some of the businessmen
caught up in the Obeid case does
not change that.
“They might be a rather unpleasant group of individuals.
They might even have broken
some law. But unless they have
conspired to corrupt some public
official, it is not the responsibility
of a body charged with fighting
public corruption.
“ICAC is proposing a fundamental change to its terms of reference. It is arguing that it should
be transformed into a different
sort of organisation, and if that is
to happen, it should be the subject
of extensive public debate.”
The High Court decision has
ramifications for a series of private individuals who have been
found guilty of corrupt conduct in
the past for “adversely influencing” public officials.
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Pearson takes a lead from story of the Jews

SARAH ELKS

Lawyers Damien Freeman and Julian Leeser feel that Australia would benefit from a ‘national story that brings us all together’
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The country’s most prominent
indigenous leader, Noel Pearson,
has often spoken of how he is a
student of Jewish history and an
admirer of Jewish people. And so
it is perhaps no surprise that two
of his greatest collaborators in a
quest to devise a form of
indigenous recognition that will
succeed at a coming referendum
are Jewish.
Lawyers Julian Leeser and
Damien Freeman were deep in
discussion after a lunch to mark
the Jewish festival of Passover
two years ago when their conversation turned to indigenous recognition.
“Passover is a time where you
really reflect on the history of the
Jewish people and it got us talking
a bit about the history of Australia

and that in Australia we don’t
have a national story that brings
us all together that we are able to
tell around the table on an
occasion like Australia Day,” Mr
Leeser said.
“It made us think about what’s
happening in the indigenous recognition debate at the time.
“We are constitutional conservatives, so we’re very cautious
and sceptical about putting historic or symbolic languages in the
preamble of the Constitution, but
it seemed to us we had a choice:
oppose a referendum like this or
you could get involved and start
writing something and perhaps
come up with a fresh idea.”
That fresh idea — the centrepiece of which is an Australian
declaration of recognition that
would capture the nation’s aspirations and “change the cultural
position of indigenous Australians in the national story” — has
come to form a critical part of the
compromise position put forward

Noel Pearson’s proposal
for indigenous recognition
complements the expert
panel’s recommendations,
writes
Mark
Leibler
INQUIRER
P27
by Mr Pearson to achieve indigenous recognition. Mr Pearson
moved last week to reshape the
national debate on how to recognise the nation’s first peoples, arguing the Constitution is not the
place for poetry and symbolism
and instead proposing a declaration of recognition alongside
practical constitutional reforms
that would grant indigenous people the power to scrutinise legis-

lation and policies which affected
them. As a young man, Mr Pearson was mentored by the renowned Jewish lawyer Ron
Castan and completed his articles
as a young lawyer under the stewardship of Jewish solicitor Mark
Leibler, who co-chaired an expert
panel on indigenous recognition.
The Cape York leader has frequently drawn parallels between
the persecution and discrimination experienced by indigenous
and Jewish people, and looked to
the Jewish culture as a model for
the thriving survival of a culture.
Mr Leeser, who has known Mr
Pearson for several years, said the
deeply ingrained Jewish tradition
of telling stories of the past,
especially at Passover, which involves telling the story of the Jewish exodus from Egypt and the
triumph of freedom, had much in
common with indigenous storytelling.
“I think the declaration of recognition, through its repetition,
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will not only help bring Australians together, but the repetition
of the story would imprint the
story of the place of indigenous
people and a sense of our shared
history, values and aspirations on
the minds of Australians for future generations,” Mr Leeser said.
“And I think that would help create a more cohesive country.”
It is hoped a declaration of recognition would be drafted following a national competition to
establish its best form, and this
could then be put to the Australian people at a referendum.
Mr Freeman said that while
the US had a declaration of independence and the Gettysburg
Address, Australia had no such
equivalent. “This could be a decisive moment in Australian history,
perhaps a defining moment,” he
said.
“It’s a moment when we
engage with the past, but we
engage with it in a way which is
future-directed.”

Premier denies tension forced police commissioner’s contract extension
MARK COULTAN

NSW Premier Mike Baird has denied open conflict at the top of the
state’s police force convinced him
to ask police commissioner Andrew Scipione to stay on in the job.
Deputy commissioners Nick
Kaldas and Catherine Burn have
publicly clashed at a series of ex-

plosive parliament committee
hearings earlier this year that
examined an old internal affairs
police surveillance operation.
Mr Baird yesterday confirmed
Mr Scipione would not retire as
previously planned in September,
although it is unclear whether he
will stay on another two years.
The upper house committee
exposed tensions between two of

Carmody
faces bias
claim on
kill case

Mr Scipione’s deputies over an investigation during which a team
that included Ms Burn spied on
Mr Kaldas 15 years ago.
Mr Baird said he approached
Mr Scipione late last year, before
the parliamentary inquiry, to stay
in the job beyond his retirement
date, but because of the election he
could not confirm it until now.
While there were references to

Mr Scipione staying for “up to two
years”, Police Minister Troy Grant
said the extension would allow the
government to work with the
police to find the best possible replacement for Mr Scipione “at the
end of his term”.
Mr Baird said he had an open
mind about a successor and he had
been impressed by both deputy
commissioners.

The government is waiting on
the report of the NSW Ombudsman, due mid-year, into the bugging operation. Mr Kaldas told the
inquiry he was concerned about
his treatment by the Ombudsman
when he gave evidence, and that
the inquiry had turned into a
witch-hunt to uncover who had
leaked sensitive documents.
Despite Mr Baird’s statements,

the extension of Mr Scipione’s
tenure is widely interpreted as
giving the government time to
find a wider range of possible successors beyond the two feuding
deputies.
It has raised questions about
the future of Mr Kaldas, who could
seek opportunities elsewhere.
Mr Scipione said he would
work with Mr Grant to make sure

“there’s as big field as possible to
choose from for the next commissioner”. He indicated a preference
for an internal candidate.
“From an organisation of over
20,000, we would be very likely to
find someone within the ranks.”
Mr Scipione praised both Mr
Kaldas and Ms Burn. “I have faith
in both those officers,’’ he said.
They are both professional.’’

Chief Justice Tim Carmody has
been forced to fend off accusations of bias by lawyers for the
murderer of Daniel Morcombe
after he privately met child protection advocate Hetty Johnston
while deciding the killer’s appeal.
In an extraordinary twist in
one of Queensland’s highest
profile criminal cases, Brett Peter
Cowan’s legal team will apply to
have Chief Justice Carmody disqualified from delivering the
appeal judgment.
The ensuing legal fight could
delay or derail the decision,
prompting Daniel’s mother,
Denise Morcombe, to question
whether the move was a “sick
joke”.
“Daniel must be turning in his
grave,” she wrote on social
media. “If the appeal decision
had been handed down in a
timely matter (sic), this situation
would not have happened. Five
months, what a disgrace!”
Chief Justice Carmody, handpicked for the top judicial job by
premier Campbell Newman last
year, yesterday called a hearing
of the Queensland Supreme
Court to review correspondence
between the parties in the wake
of his April 15 meeting with the
Bravehearts founder.
The correspondence reveals
division among the state’s most
senior judges. President of the
Court of Appeal Margaret
McMurdo was so concerned by
Chief Justice Carmody’s meeting that she told him to disclose it
to Cowan’s lawyers and the
Director of Public Prosecutions.
“Her honour is of the respectful view that I should disclose the
fact of this meeting to you and
what was discussed at it,” Chief
Justice Carmody wrote to barrister Peter Davis QC for Cowan on
April 17.
He said the Cowan matter
was not mentioned at the meeting with Ms Johnston.
Justice McMurdo, judge
Hugh Fraser and Chief Justice
Carmody late last year heard
Cowan’s appeal against his conviction for the 2003 murder of
the Sunshine Coast schoolboy.
Mr Davis yesterday said
Chief Justice Carmody should be
disqualified and a reconstituted
full bench of the Court of Appeal
should rehear the appeal.
“After you’ve sat on the court
considering an appeal by the
very man against whom Ms
Johnston has made direct
adverse comments, you meet her
in a private meeting to discuss
the promotion of Bravehearts,
an organisation which is a lobby
group that has directly lobbied
against Mr Cowan,” Mr Davis
said, adding Ms Johnston had
previously called for Cowan
never to be released from jail.

